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. SUMMARY

Five9, Inc., a leading provider of cloud software for contact centers, appreciates and responds to
the FCC’s request for comments about interpretation of the Telephone Consumer Protection Act
(TCPA\) in light of the Ninth Circuit’s decision in Marks v. Crunch San Diego, LLC.! The Marks
decision is emblematic of the chaotic state of affairs that has arisen from tortuous attempts to define
an “automatic telephone dialing system” (ATDS) under the TCPA. While many had hoped that
the D.C. Circuit’s recent decision in ACA International?> would prompt a return to a plain and
sensible reading of the statutory definition of ATDS, Marks demonstrates that clarity through the
courts is unlikely absent further FCC guidance or rulings.

In light of ACA International and Marks, it is critically important that the FCC clarify the statutory
definition of an ATDS: “equipment which has the capacity—(A) to store or produce telephone
numbers to be called, using a random or sequential number generator; and (B) to dial such
numbers.”® This statutory definition alone is insufficient as there has been significant divergence
on what “capacity” (present, future, or something in between) is necessary and whether “using a
random or sequential number generator” modifies both “store” and “produce,” or just “produce.”
Lack of clarity on these issues will continue to curb innovation and fuel litigation.

To resolve these issues, the FCC should: (A) clarify that “capacity” means “present capacity,” (B)
confirm that the qualifier “using a random or sequential number generator” applies to both “store”
and “produce,” and (C) provide clear guidance on what is plainly not an ATDS.

These steps would provide developers and users of dialing technology with certainty and
predictability, while continuing to protect American consumers from the harms of the en masse,
indiscriminate dialing that the TCPA seeks to address.

1. OVERVIEW OF FIVEY, INC.

Five9 is a pioneer and leading provider of cloud software for contact centers. Contact centers are
vital hubs of interaction between organizations and their customers and, therefore, are essential to
delivering successful customer service, sales, and marketing strategies. Unlike legacy on-premise
contact center systems, Five9’s solution requires minimal up-front investment, can be rapidly
deployed, and is maintained in the cloud. Many businesses rely on Five9’s calling solutions to
place outbound calls, to receive inbound calls, and to track and manage their compliance
obligations in connection with their calls, including honoring do-not-call requests and updating
their internal do-not-call lists.

Five9’s calling solutions offer a variety of outbound dialer modes. These include a patented
predictive dialer capability that enhances the productivity of agents and sales representatives by
increasing productive talk time and minimizing idle time spent listening to voice mail and busy
signals, as well as a preview mode that enables an agent or sales representative to review a contact
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record and decide whether to dial or skip that record. In addition, responsive to the FCC’s prior
rulings on the ATDS definition, Five9 also invested resources to design a segregated manual touch
mode system that requires a separate login and manual input of all phone numbers.

As a developer of dialing technology, Five9 offers a unique perspective into what should constitute
an ATDS.

1. WHAT SHOULD CONSTITUTE AN ATDS

Post ACA International, courts have diverged on what effect, if any, the decision had on the FCC’s
prior rulings on what is an ATDS, including its 2003 and 2008 predictive dialer rulings. Some
courts have held that the prior rulings were completely overturned,* while others have held that
they were not overturned at all.> And some courts have taken narrower approaches, for example,
by holding that prior rulings were not overturned for purposes of the “human intervention” rule.®

The result of this divergence is that the definition of an ATDS is arguably even less clear now than
it was prior to ACA International, and there is the possibility that courts could now construe
technology to be an ATDS that would not have been considered as such under prior precedent.
The Marks decision highlights this problem. By stripping away past FCC rulings and holding that
“only the statutory definition of ATDS as set forth by Congress in 1991 remains[,]” Marks leaves
the door open for interpreting the ATDS definition in ways that could encompass technology not
previously considered to be an ATDS. Indeed, the Marks decision construed the definition of
“using a random or sequential number generator” to qualify only “produce,” but not “store” in the
definition — a novel twisting of the statutory text that other courts have avoided.’

The possibility that the ATDS definition may be expanding, instead of contracting, is contrary to
ACA International’s criticism of the vacated ATDS definition as overbroad and potentially
reaching every smartphone in America. It imposes significant uncertainty and risk on those who
have built businesses and made investments based on what was considered to be outside the scope
of the ATDS definition. Whatever clarifications or rulings are provided concerning the ATDS
definition, they should not expand the scope of the ATDS definition to technologies that would
previously not have been considered an ATDS. For these reasons, the FCC should (A) clarify that
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“capacity” means “present capacity,” (B) confirm that the qualifier “using a random or sequential
number generator” applies to both “store” and “produce,” and (C) provide clear guidance on what
is plainly not an ATDS.

A. Capacity means present capacity.

In Marks, the Ninth Circuit expressly stated that it “decline[d] to reach the question on whether
the device needs to have the current capacity to perform the required functions or just the potential
capacity to do so.”® This question, however, is critical to the ATDS definition and should be
clarified by the FCC. The prior interpretation of capacity, which included future or potential
capacity, proved unwieldy and near-impossible to apply.

Developing technology to conform to this prior definition proved cumbersome. To avoid the
argument that technology may have future or potential capacity to perform functions that it did not
presently have, developers resorted to a variety of inefficient and costly measures such as hosting
different types of dialing solutions on separate servers, using segregated processing equipment to
execute distinct dialing platform applications, and requiring unique login procedures for accessing
different types of dialing solutions. These costly and burdensome measures, however, did not
avoid disputes over what technology qualified as an ATDS, as competing “experts” fought over
hypotheticals of how certain technology could be modified and how difficult modifications would
be.

More concerning, these hurdles to meet the technicalities of an amorphous definition had no impact
on furthering the purpose of the TCPA as they did nothing to alter improper use of autodialing
technology. Those wishing to use autodialing technology simply used that technology instead of
the meticulously engineered, segregated manual dialers. Moreover, because the “potential” or
“future” capacity of a technology did not indicate how the technology was used to place any
particular call, some faced potential liability for manually-placed calls simply because of how the
dialing technology might be modified in the future instead of how the technology operated when
it was used.

To resolve these issues, the FCC should clarify that “capacity” refers to the “present capacity” of
the dialing technology as it is used to place the call at issue. This straightforward approach would
advance the purpose of the TCPA by continuing to allow for legal challenge to illegal autodialed
calls, providing sufficient certainty for industry to rely on for future product development, and
avoiding costly and inefficient technology development.

B. “Using a random or sequential number generator” applies to both “store” and
“produce.”

The Marks court departed from other courts by reading “using a random or sequential number
generator” so that it modified only “produce” and not “store” within the statutory definition
“equipment which has the capacity . . . to store or produce telephone numbers to be called, using
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a random or sequential number generator. . . .”° In doing so, the Marks court found the plaintiff’s
argument convincing that “a number generator is not a storage device; a device could not use a
‘random or sequential number generator’ to store telephone numbers.”!® But this premise—i.e.,
that a number cannot be stored using a random or sequential number generator—is false. To the
contrary, to generate a random or sequential number, that number would necessarily be stored in
memory to initiate a call to it. The “store or produce” language, both modified by “using a random
or sequential number generator,” thus plainly addresses the mechanism by which technology can
be used for indiscriminate dialing. Contorting the language of the statute otherwise, as in Marks,
has the potential to turn every smartphone in America into an ATDS—an outcome foreclosed by
the ACA International decision.’* It also offers little guidance for developers on how to create a
product that is not an ATDS. For these reasons, the FCC should clarify that both “store” and
“produce” are modified by “using a random or sequential number generator.”

C. Clear guidance on what plainly is not an ATDS.

In addition to clarifying the definition of an ATDS, as discussed above, the FCC should provide
clear guidance on what type of technology plainly is not an ATDS. Specifically, the guidance
should provide that a call is not made using an ATDS when the dialing system, as used to place
the call: (1) does not generate telephone numbers; (2) requires a separate manual human action
(e.g., a click of a mouse, the push of a button, etc.) by the person initiating the call for each and
every call that is initiated; and (3) does not permit the person initiating the call to initiate more
than one call at a time.

While failing to meet these three elements would not classify a particular technology as an ATDS
(the definition of an ATDS would still need to be met), this type of guidance would provide
predictability to both developers and users of dialing technology that plainly could not be used for
en masse, indiscriminate dialing.

IV. CONCLUSION

Five9 joins the many voices calling for a clear and sensible definition of an ATDS. By clarifying
that “capacity” means “present capacity,” confirming that the qualifier “using a random or
sequential number generator” applies to both “store” and “produce,” and providing clear guidance
on what is plainly not an ATDS, the FCC can answer the call in a way that provides predictability
to industry while protecting the public from indiscriminate, en masse dialing.
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